
Rethinking Anti-Gang Ordinances

     At the close of 2012, the Federal Bureau of 
Investigation released its annual crime statistics.1 
Of its many conclusions, one stands out from the 
rest: Chicago had become the murder capital of the 
United States of America in terms of sheer quan-
tity, although not per capita.2 The ranking was a 
grim confirmation of an ongoing saga told through 
newspaper articles, candlelight vigils, and public 
outcry. Adding fuel to the fire is the fact that Chi-
cago has had more youth homicides than any other 
major city for several years.3 The state of near per-
petual mourning in the city gave urgency to the 
city’s police forces’ efforts to curb gang violence, 
which has been rightly seen as the root cause of the 
majority of these homicides. 
     However, gang violence in American cities is not 
a new phenomenon. It has been an ongoing prob-
lem for much of the 20th century, particularly in 
the last quarter, due to the rise of crack-cocaine and 
the resulting black market casheconomies. As such, 
cities and police forces have come up with novel 
strategies to fight gangs. Two of these methods in 
particular—civil injunctions as a subset of public 
nuisance laws in Los Angeles, and anti-gang ordi-
nances in Chicago—came under judicial review on 
the grounds of their constitutionality in the late 
1990s. In light of the resurgence of gang violence, 
and new public fervor to curb this violence, a fresh 
look at these cases is necessary and may yield useful 
information for the creation of new legislation and 
strategies to fight gangs. 
     This paper will therefore examine the Unit-
ed States Supreme Court’s decision to strike down 
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Chicago’s anti-gang ordinance in City of Chicago 
v. Morales, 527 U.S. 41 (1999) and the California
Supreme Court’s decision to uphold injunctions 
on certain gang members in People ex rel. Gallo 
v. Acuna, 14 Cal. 4th 1090 (Cal. 1997). After an
initial presentation of the cases, with a focus on the 
void for vagueness doctrine, I am going to articu-
late how a change in void for vagueness doctrine 
could potentially be used to craft more effective or-
dinances to fight gangs in Chicago.
     When the City of Chicago first decided to draft 
wide-reaching legislation to fight gangs, the City 
Council’s Committee of Police and Fire held hear-
ings to include public opinion and constituents 
real-life experience in crafting the legislation. One 
theme that emerged was that gang members used 
“loitering” as a way to intimidate and harass oth-
ers even if the gang members were not engaging 
in other criminal activity.4 These hearings resulted 
in the creation of the Chicago Gang Congregation 
Ordinance, which states:

“a) Whenever a police officer observes a 
person whom he reasonably believes to 
be a criminal street gang member loiter-
ing in any public place with one or more 
other persons, he shall order all such per-
sons to disperse and remove themselves 
from the area. Any person who does not 
promptly  obey such an order is in vio-
lation of this section. (b) It shall be an 
affirmative defense to an  alleged vi-
olation of this section that no person 
who was observed loitering was in fact a 
member of a criminal street gang. (c) As 

1  United States. Federal Bureau of Investigation. Crime in the United States 2012. 2013. Web.
2  Wilson, Reid. “FBI: Chicago passes New York as Murder Capital of U.S.” Washington Post 18 Sep 2013, Online Ed. n. Web. 14 Dec. 
   2013. <http://www.washingtonpost.com/blogs/govbeat/wp/2013/09/18/fbi-chicago-passes-new-york-as-murder-capital-of-u-s/>.
3  Caputo, Angela. “Chicago: Murder Capital No More.” Daily Beast 13 Dec 2013, Online Ed. n.
   Web. <http://www.thedailybeast.com/articles/2013/12/13/chicago-murder-capitol-no-more.html>.
4  Petitioner’s Brief at 10, City of Chicago v. Morales 527 U.S. 41 (1999) (No. 97-1121)
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used in this Section: (1) ‘Loiter’ means 
to remain in any one place with no  
apparent purpose... (5) ‘Public place’ 
means the public way and any other lo-
cation open to the public, whether pub-
licly or privately owned...”5 

     The Illinois State Supreme Court held that the 
ordinance was unconstitutional for two reasons, 
that it “violates due process in that it is impermis-
sibly vague on its face.”6 The other reason is that 
the ordinance is “an arbitrary restriction on person-
al liberties.”7 The Supreme Court affirmed both of 
these complaints. 
     Justice Stevens, writing for the plurality, argued 
that a law could be void for vagueness under two 
criteria: “it may fail to provide the kind of notice 
that will enable ordinary people to understand 
what conduct it prohibits; second, it may authorize 
and even encourage arbitrary and discriminatory 
enforcement.”8  The issue arises out of the ordi-
nance’s definition of ‘loiter’ as reproduced above, 
which makes it near impossible to define both what 

is and what is not an “apparent purpose.” Justice 
Stevens illustrates this difficulty with the example 
of talking to another person on a corner.9 Are both 
people loitering? This type of question demon-
strates how difficult it is for an average person to 
know if they are breaking the ordinance or not. 
Due to this problematic definition, the ordinance 
is void for vagueness by the first definition. 
      The ordinance was also found too vague in 

5  Parts of the ordinance have not been reproduced for the sake of brevity and pertinence to the paper. Chicago Municipal Code 
§8–4–015 (added June 17, 1992), reproduced in footnotes of City of Chicago v. Morales, 527 U.S. 41 (1999).

6  City of Chicago v. Morales, 527 U.S. 41 (1999).
7  Id. at 56.
8  Id. at 56.
9  Id. at 57.
10 Id. at 71.
11 United States. Office of Juvenile Justice and Delinquency Prevention. National Youth Gang Survey Analysis. 2012. Web.
12 Caputo, “Chicago: Murder Capital No More.”
13 People ex rel. Gallo v. Acuna, 14 Cal. 4th 1090 (Cal. 1997).

terms of its enforcement. Because of the difficulty 
in defining “loitering,” the ordinance covered many 
innocent behaviors. Further, there was a lack of 
language governing a police officer’s discretion. In 
Justice Breyer’s concurring opinion, he wrote that 
the ordinance violates the Constitution because “it 
delegates too much discretion to a police officer to 
decide whom to order to move on,... I see no way 
to distinguish in the ordinance’s terms between one 
application of that discretion and another.”10  
    Although not acknowledged in the Court’s opin-
ion, or discussed in the legal analysis, it is reason-
able to discuss the veiled allusion to race in the is-
sue of discretion. In urban cities, gang members are 
overwhelmingly male, and black or Latino.11 Chi-
cago gangs are no different from the average gang. 
Moreover, gang violence and homicide in Chicago 
are concentrated in several poor, predominantly 
black, neighborhoods.12 Since the ordinance targets 
gang members, it is reasonable to claim that the 
ordinance racially profiles blacks and Latinos. Al-
though the ordinance clearly was not expected to 
be ruled unconstitutional when it was crafted, the 
underlying fear of not wanting to make a piece of 
legislation that overtly targets racial groups could 
easily explain why some of the language was so gen-
eral and vague. 
    Although geographically different, many cities in 
California suffer from similar gang problems as in 
Chicago. However, there has been a drastically dif-
ferent legal strategy employed to combat these is-
sues. In contrast to City of Chicago v. Morales, the 
California Supreme Court in People ex rel. Gallo 
v. Acuna upheld the constitutionality of anti-gang
actions.13 Unlike the Chicago Gang Congregation 
Ordinance, California had been using injunctions 
against gang members to prevent them from meet-
ing together and engaging in gang-related activi-
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ties. In his opinion, Justice J. Brown provides a suc-
cinct history of gang injunctions. Rooted in public 
nuisance laws, the gang injunction is predicated on 
the notion that “the interests of the community are 
not invariably less important than the freedom of 
individuals,”14 which in turn is based on the idea 
that by participating in society, a person agrees to 
contribute to the common good. 
     However, when a group of individuals, such as a 
gang, acts in an intimidating manner, to the point 
that other residents do not feel safe traveling out-
side of their homes or participating in public life, 
there are grounds for an injunction because the in-
terference is both “substantial and unreasonable.”15 

The injunction contested in the case aimed to end 
the “substantial and unreasonable” by forbidding a 
litany of behaviors. The defendants unsuccessfully 
argued against the injunction on the same grounds 
as Chicago v. Morales: void for vagueness.16 How-
ever, whereas the Supreme Court found the gang 
ordinance to be too vague, the California Supreme 
Court found an injunction acceptable because it 
was clear in many of the ways that the ordinance 
was not. For example, whereas the Chicago ordi-
nance could be reasonably applied to “criminal 
street gang members” and anyone in the wrong 
place at the wrong time, the California injunction 
was directed at specific individuals who were noti-
fied of the injunction. Moreover, “loitering” has an 
extremely broad definition, as previously articulat-
ed. In contrast, the injunction, although covering 
a wide range of activities, is specific enough (i.e. 
“standing, sitting, walking, driving, gathering or 
appearing anywhere in public view with any other 
defendant herein, or with any other known ‘VST’ 
[a gang] member”17) so that the individual knows 
exactly what he can and cannot do. Hence, the in-
junctions were not void for vagueness and the com-

plaint was rejected. 
     The main legal commonality between these two 
cases is void for vagueness doctrine. It is at this 
theoretical point that legal strategies for fighting 
gangs can be improved. Void for vagueness can be 
found if it “fails to provide a person of ordinary 
intelligence fair notice of what is prohibited, or 
is so standardless that it authorizes or encourages 
seriously discriminatory enforcement.”18 An issue 
arises in the second criteria. Theoretically, each 
law is always enforced every time. But practically 
speaking, this does not happen and police officers 
have a great amount of discretionary power with 
regards to when to enforce a law or statute. In the 
worst cases, this can result in racial profiling, dam-
aging the relationship between a police force and 
the community it serves. In a more positive exam-
ple, someone speeding home from a terrible day at 
work does not have the added torment of a ticket 
because the police officer uses his or her discretion 
to not give a ticket.
     Currently, a law can be found “unconstitution-
ally vague based solely on the second prong, which 
would then allow it to invalidate the law on its face 
if there is a potential for discriminatory enforce-
ment.”19 The key term here is “on its face” which 
refers to a facial challenge to the law. This is a type 
of challenge in which “the plaintiff alleges that the 
legislation is always unconstitutional, and therefore 
void.”20 Therefore, it is possible, using the second 
criteria in void for vagueness doctrine, to strike 
down a statute or ordinance because of the possibil-
ity that the discretion of the enforcing police officer 
will be used discriminatorily regardless of whether 
or not the content of the ordinance is discrimina-
tory. Applying this logic to the Chicago anti-gang 
ordinance, it could have been struck down even if a 
common person knew what was and was not illegal. 

14 Id. at 3.
15 Id. at 4.
16 The defendants also fought against the injunction on the basis that the Street Terrorism Enforcement Prevention Act “preempts use 
   of the general public nuisance statutes.” For this quote and a broader analysis of Gallo v. Acuna, please see Perez, Silvia. “Alternatives 
   In Fighting Street Gangs: Criminal Anti-Gang Ordinances V. Public Nuisance Laws.” St. Thomas Law Review. 13.619 (2001): p. 2
17 People ex rel. Gallo v. Acuna, 14 Cal. 4th 1090 (Cal. 1997).  p. 20.
18 United States v. Williams, 128 S. Ct. 1830, 1845 (2008). p. 1846
19 Lockwood, Cristina D. “Defining Indefiniteness: Suggested Revesions To The Void For Vagueness Doctrine.” Cardozo Public Law, 
   Policy & Ethics Journal. 8.255 (2010) Web.
20 “Facial Challenge.” Wikipedia. 2013.
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In the context of predominantly black and brown 
gangs, such as those in Chicago, a new, completely 
constitutional ordinance cannot be created for the 
fear that in practice, its enforcement would lead to 
racial profiling. 
     However, if the fear of police discretion mani-
festing itself as discrimination were not present, and 
the ordinance need not worry about being rejected 
for vagueness, there would be the potential for the 
creation of an ordinance with the positives of the 
Chicago Anti-gang ordinance minus the vague neg-
atives. Thus, the change the Supreme Court should 
make regarding void for vagueness doctrine is to 
do away with the second criteria as it has been dis-
cussed. As recent (2010) legal scholarship has high-
lighted, Chicago v. Morales was found too vague 
on the possibility that the ordinance lacked ways to 
limit the discretion of the officers, but provided no 
analysis to prove whether or not the officers enforc-
ing abused their discretionary powers.21

     In the event the Supreme Court does not change 
its void for vagueness doctrine, what does Chicago 
do currently and what can it do going forward?  In 
a general order issued on October 16, the Chica-
go Police Department articulated its multi-faceted 
Gang Violence Reduction Strategy.22 There is an 
emphasis on coalitions with other public and city 
services as well as community building throughout 
the document.  The Gang Intervention Probation 
Program (GIPP) in particular is reminiscent of Cal-
ifornia gang injunctions for its use of curfews and 
prohibitions against participating in gang activities 
and associating with other gang members.23 It ap-
pears to be a streamlined version of a California 
injunction without the need for a new legal pro-
cess for each gang member. Its probationary, and 
thus temporary nature, also fixes an issue raised 
by injunctions: they continue even if a person has 
left the gang life.24 In contrast, the GIPP aims to 
compel gang members to leave the gang behind in 
exchange for a better quality of life. 

21 Lockwood, Id. at 293-294.
22 McCarthy, Garry F. General Order G10-01: “Gang Violence Reduction Strategy”, Chicago Police Department, 16 October, 2013. \
   Web. http://directives.chicagopolice.org/directives/data/a7a57bf0-136d1d31-16513-6d1d-382b311ddf65fd3a.html
23 Id.
24 Caldwell, Beth. “Criminalizing Day-to-Day Life: A Socio-Legal Critique of Gang Injunctions.” American Journal of Criminal Law. \
   37.241 (2010): n. pp. 243-245.

     Because there has yet to be any other legal work 
on this document, the following observations are 
speculative. A common theme throughout the 
Gang Violence Reduction Strategy is a focus on the 
individual. Besides GIPP, the majority of the strat-
egies outlined focus on gang members or a gang it-
self. A priority of gang member first, then commu-
nity impacts dominates the order. In many respects, 
such as how to respond to a “shots fired” call, this 
is the necessary logic, because responding to a call 
is always a reactionary act. On a deeper level, there 
is acceptance that the police force should react to a 
gang’s occupation of a specific neighborhood. 
     On the other hand, when the City of Chicago 
created the anti-gang ordinance, it was in an at-
tempt to fight gangs by taking away their space. 
The issue was not the existence of gangs, but the 
fact that they occupied the public space and broke 
the law. If a group of guys wanted to experience 
gang life and hang out in a basement, that would 
have been fine as long as they did not occupy the 
public space on the corner, or in a vacant lot. Un-
fortunately, and rightly so, the ordinance as it was 
drafted was struck down by the Supreme Court. 
Yet in light of the notable increase in homicide and 
gang violence in Chicago, perhaps it is time for the 
City of Chicago to open up a new front in the fight 
against gangs by taking away their turf and draft-
ing a new ordinance. This new ordinance would be 
modeled on the ordinance in City of Chicago v. 
Morales, but with several key differences. First, it 
would only apply in to certain corners, blocks, or 
spaces as identified by the Chicago Police Depart-
ment as hot spots of crime and gang activity. Any-
one found loitering for longer than a set period of 
time, perhaps as little as half an hour, would receive 
a warning or fine. These loiter free spaces would be 
made known to the community. 
     Further, it would not be a permanent ordinance. 
Every three months, an audit of the space would be 
conducted. If there is a significant drop in crime 
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in the space over the period of time, the ordinance 
is rescinded and people would be able to loiter if 
they so desired. In the event crime spikes again, the 
ordinance can be reinstated for that space. Given 
the rise of technology and statistics in modern po-
lice work, tracking a specific corner would be quite 
simple, and the ordinance could be maintained 
through routine police patrols. Moreover, the issue 
of discretionary enforcement would be ameliorated 
by the fact that gang affiliation does not matter in 
who this ordinance applies to because it applies to 
the space instead of the individual. 

While this may seem somewhat draconian, it is 
prudent given the horrific amount of violence af-
fecting certain neighborhoods. Moreover, many 
members of communities affected by gang violence 
already do not spend time in the spaces that this 
ordinance would affect because of the intimidation 
and nuisance that is present from gang members. 
Therefore, the net outcome would mostly affect 
gang members, and hopefully help reduce the vi-
olence and homicide that has plagued Chicago in 
recent years. 
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