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Agreement to Mediate 
 
First Joint Session 

• Conducted by mediator with all parties and counsel present. 
• Mediator should take a physically neutral position 
• Mediator introduction and introduction of parties and counsel 
• Mediator’s Opening Remarks 

o The goal of mediation is to establish peace.  Emphasize that the process is a gentler, kinder 
way of voluntarily resolving differences.  Unlike trial, which is highly charged, stressful, 
and adversarial, mediation is a “user friendly” process where all the participants end up as 
winners.  Mediation involves working together to find a resolution instead of fighting to 
defeat the other.   

o Calm the parties.  
o Build rapport.  Express your desire to help the parties and showing concern for their 

welfare.  Unlike a judge, whose main purpose is to make the “right decision,” a mediator 
must not only find an acceptable resolution but help the parties find peace of mind and a 
solution they will all be happy with 

o Trials are stressful and risky.  Cross-examination is confrontational and embarrassing.  The 
parties place control of their lives in the hands of strangers.  In mediation, control is in the 
hands of those directly affected.   

o Neutrality.  What you do for one party, you do for the other 
o Nonjudgmental.  You cannot express an opinion as to the value of the case or what a jury 

verdict is likely to be.   
§ If you are presented with a unconscionable demand or offer, agree without  

comment to submit the demand or offer and then at a later caucus, suggest that if 
there is to be a settlement, the party may have to moderate the demand or offer 
based on the other side’s reaction 

o Confidentiality.  
§  What is discussed is to be kept confidential and if the process fails, neither the 

mediator nor his notes will be subpoenaed.  
§ During private caucus, the parties and counsel must be confident that what is 

discussed cannot, without prior permission, be disclosed to the other side.     
o Flexibility.  Some parties come with a “bottom figure.”  However, explain that to do the 

job effectively, the parties will need to be flexible.  Information might be revealed which 
was not know and considered before the mediation.  The parties should be asked to listen 
carefully to the other side’s position during opening remarks and reevaluate their case 
continually.  The parties are also asked to be creative in finding a solution.  The parties can 
agree to any terms they wish so long as it does not violate public policy (i.e., they can 
create solutions that would not be considered by a judge) 

o Good settlement.  A good settlement is when both sides give more than they thought they 
would.  Both sides will be pleased that there is a resolution.     

• Attorneys’ Opening Statements (Plaintiff first) 
• Recent offers and demands should not be discussed. 
• Discourage discussion between parties. 
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First Caucus 

• Strengths of the case 
• Weaknesses of the case 
• Jury verdict 

o what is the best and worst case scenario 
o gives the mediator insight into how far apart the parties are 
o gives the attorney dealing with an unrealistic client the opportunity to discuss the 

possibility of an adverse jury verdict 
• Settlement discussions including the last demand and offer 
• New demand and offer 

o Depending on who made the last move, the other party should move first with a new 
demand or offer.  

o The mediator should strongly discourage the parties from giving a “final” settlement figure.  
o If a party complains that the other side’s bid is an insult and unworthy of a response, the 

mediator must request that the responding party make some movement in order to 
continue the process.  The mediator should explain that sometimes unrealistic offers or 
demands happen and it is of no real concern.  The mediator can and will work through it.   

• If necessary 
o Costs of litigation 
o Subrogation liens or debts (medical/work comp) 
o Insurance coverage (limits) 

• What can/cannot be disclosed to the other side 
 
Caucus (cont’d) 

• The new demand/offer should not be discussed until the end of the caucus.  
• Certain issues are eliminated in the first caucus and do not need to be rehashed.  The subsequent 

caucuses should be limited to issues that will be determinative of the outcome of the case.  Help 
them evaluate the risks of an adverse decision.  

 
Final Caucus 

• Joint session 
• Announce either (1) the case has settled; (2) the mediation is to be continued; (3) the parties were 

unable to arrive at a settlement 
• If the parties have settled, announce the specific terms of the settlement.  A preliminary settlement 

agreement should be signed.  A decision should be made as to who will prepare the final settlement 
documents.  It is recommended that the mediator not participate in the drafting of the final 
settlement terms.   

 
Agreement to Settle 


