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COMMON FACTS 

Whispering Woods is a 7-acre tract of land located in the middle of State Center, Midlands and owned by 
Babbling Brook Development, LLC.  A. Kessinger and B. Cavendish, the owners of Babbling Brook, want to 
build three 23-unit apartment complexes on the land.  For this purpose they have asked the State Center City 
Council to re-zone the land from its current status as single family residence (R-1) to multi-family residence (R-
3).  (Either Kessinger or Cavendish or both may appear on behalf of Babbling Brook). 

Friends of Whispering Woods is an organization representing all of the property owners adjoining the 
Whispering Woods property.  It opposes the Babbling Brook development plan on at least two grounds.  First, 
the land has historic value.  It was once owned by one of the first settlers in the region, Dr. Herman Schreiber, a 
physician and German immigrant who had served as a battlefield surgeon on the Union side during the Civil 
War.  Second, the property contains two white oak trees estimated to be at least 150 years old, a natural 
amphitheatre, and at least two full acres of spruce, birch, oak and other trees.  (There is only one building on the 
property that being a modest ranch-style home of recent vintage which is currently being rented to a faculty 
member at Midlands State University.)  The natural ambience of the property is both peaceful and magnificent.  
FWW, therefore, would like the City to acquire the property and turn it into a mini-Central Park for the City of 
State Center. 

FWW has some reason for believing it can get what it wants.  The local ordinance regarding the zoning of 
property in the City of State Center requires that if the Council receives a petition opposing a request to 
rezone signed by at least 80% of the property owners adjoining the property to be rezoned, the rezoning 
cannot occur.  FWW represents all of the property owners adjoining the Whispering Woods property.   

R. Reynolds serves as president of FWW and has been given full authority by the members of the group to 
negotiate on their behalf.  Reynolds sees the amphitheatre as a venue for concerts and plays, the house as an arts 
center or museum, and the grounds in general as the site of everything from weddings to walking trails.  “The 
possibilities are unlimited,” says Reynolds.  Reynolds may be joined at the table by one or two members of 
FWW, W. Covington and/or J. Logan. 

 

 

 

 

This	  case	  may	  be	  mediated	  in	  conference	  style.	  	  Each	  mediator	  and	  each	  
advocate	  must	  make	  an	  opening	  statement.	  	  Then	  one	  mediator	  must	  hold	  a	  
caucus	  with	  one	  side	  and	  the	  other	  mediator	  must	  hold	  a	  caucus	  with	  the	  other	  
side.	  	  After	  those	  individual	  caucuses,	  the	  mediation	  may	  continue	  in	  caucus	  
style	  or,	  if	  all	  agree,	  the	  mediators	  may	  call	  both	  sides	  together	  and	  proceed	  in	  
conference	  style.	  	  In	  conference	  style,	  seating	  arrangements	  may	  be	  altered	  to	  
facilitate	  the	  conference	  format.	  	  It	  will	  be	  the	  job	  of	  the	  mediators	  to	  make	  sure	  
that	  the	  judges	  are	  aware	  of	  the	  identities	  of	  all	  the	  participants.	  



SPECIAL FACTS: PLAINTIFF 

Friends of Whispering Wood 

While all the members of FWW share the vision of their leader, Reynolds, they are not all similarly situated 
with regard to financial security, nor are they all committed to living out their lives as residents of State Center.  
Several property owners (more than a third of FWW’s membership) have attempted to sell their homes that 
stand adjacent to the Whispering Woods property, but have found it impossible in the current housing market to 
attract buyers.  There is indeed a shortage of housing in State Center, but the market is tilted toward a more 
transient population of students and college teachers who desire to rent, not buy.  For these property owners, the 
status quo is not an acceptable condition.  If Whispering Woods were made into a park, these owners would see 
their property values increase to the point where higher end buyers might be attracted.  One the other hand, 
three apartment complexes is a nightmare none wish to endure. 

The majority of the members of FWW, however, would be happy to remain in State Center, but they fear the 
noise, congestion and risk of crime that could occur if the Babbling Brook project goes forward.  They would 
prefer the status quo unless a reasonable alternative can be found that does not reduce property values.  If 
Reynolds cuts a deal with Babbling Brook, it must take into account the needs and interests of this faction 
within FWW. 

Furthermore, the historic value of the property is rather uncertain since none of the original buildings remain on 
the land and very few existing artifacts of that period can be traced to Dr. Schreiber or his household.  
Moreover, the City does not have the resources to acquire the property from Babbling Brook through its power 
of eminent domain.  Even undeveloped, the property is worth $300,000 at least, and the City would not be able 
to make it into a park (or maintain it as one) for the foreseeable future.  Nor would FWW have a realistic option 
of buying the property. 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

SPECIAL FACTS: DEFENDANT 

Babbling Brook, LLC 

Babbling Brook acquired this property at a relatively low price and now seeks to capitalize on its potential as a 
site for rental property, which is in high demand in State Center.  The local zoning ordinances, however, tie the 
hands of Kessinger and Cavendish.  The members of the City Council have misgivings about the development 
project—even though it would provide needed construction jobs and a boost to the tax base.  The City Council 
will not vote to rezone if even one property owner objects to it. 

Babbling Brook, therefore, has no choice but to deal with FWW or find someone to take the property off its 
hands.  That would almost certainly mean selling out at a loss to someone with deeper pockets and more 
political clout than the Babbling Brook partners have. 

The Babbling Brook partners would clearly maximize their profits by building as many apartments on the land 
as it would hold, but this is not a realistic possibility.  The question for them becomes, “how can we re-vision 
the Whispering Woods plan in a way that persuades FWW to drop its opposition to the re-zoning request?” 


